Brooks v. Commissioners (2008)

Majority Opinion:

Pursuant to the Student Union Constitution the Union Judiciary is the “final arbiter of all Union Government Elections.” We take very seriously the charge of the complainant, Andrew Brooks, that alleged Chief of Elections Nelson Rutrick and the Elections Commission did not address in an appropriate manner elections violations occurred in the Second Round of the Spring 2008 Elections. While the Court should not substitute our own judgement for that of the Commission, we are obliged in this instance to evaluate possible violations of the rules meant to ensure fair elections. Therefore, we have reviewed the complaints submitted to determine whether or not elections rules were broken, and if so, whether the Commission acted appropriately to address such violations.

The first issue before the court is whether Noam Shouster, a candidate for Senator-at-Large, violated elections rules by failing to meet with an Elections Commissioner prior to beginning her write-in campaign. The plaintiff contends that—because of the requirement in section 8 of the Elections Rules for Spring 2008 Round 2 that all write-in candidates must abide by the rules—the admonition at the end of the candidate contract that “No person may campaign prior to the completion of the mandatory candidate’s meeting” refers to both write-in candidates as well as those officially on the ballot.

Traditionally, write-in candidates have never been required to meet with an elections commissioner before beginning a campaign, and none have ever been penalized in any way for such action. The defense mentioned the former Senator for Racial Minority Students, Gabe Gaskins, as well as the three previous TYP Senators, to name only a few write-in candidates who not only reached the threshold to be put on the ballot but in fact won their respective races. However, past practice is not, on its own, enough to decide on the meaning of the rules.

In evaluating this claim, the court must look at Section 8, which defines different rules and restrictions for write-in candidates. Section  8(b) differentiates between write-in candidates and “official” candidates, who for the purposes of this opinion, the court will call ‘balloted candidates.’ Balloted candidates will be defined as those who have the opportunity to be officially named on the primary round ballot in a particular election or on the final round ballot after meeting the threshold for write-in candidates.

With the exception of one mention of how to count write-in votes, section 8 is the only part of the rules in which write-in candidates are mentioned. Elsewhere, no distinction is made between write-in and balloted candidates, though perhaps one should be. Section 8(b) states that “write-in candidates forfeit all privileges and resources accorded to official candidates,” yet in section 1(c) is it also stated, “all candidates have access to the resources provided by the Union.” The imprecision of the language is also at issue in deciding the question at hand, whether or not write-in candidates must meet with an Elections Commissioner. It is understood that in 1(c) and other sections, “all candidates” actually means “all official or all balloted candidates.” In the same way, this court believes that no person on the ballot may campaign before meeting with an Elections Commissioner.

Write-in candidates are already at such an extreme disadvantage that the court is loath to place another burden upon them. They do not have access to Student Union resources or the ability to get official endorsements, and they must have 10% of voters physically write their name onto the ballot. In return for placing their name on a sign-up sheet and meeting with an elections commissioner, balloted candidates receive all the aforementioned advantages. If a write-in candidate chose to run on the day of the election or a friend chose to campaign for them without their knowledge, they would be said to have violated the no campaigning rule unless they had met with an elections commissioner. If the court chose to impose such a tight restriction on write-in candidates, we would essentially be spelling out the end of write-in campaigns.

On this issue, we find that the Elections Commission acted appropriately in refusing to sanction or disqualify Ms. Shouster.

The other issue before this court regards alleged instances of libel committed against Mr. Brooks by individuals working for Ms. Shouster’s campaign. The statements presented include posts made on the Innermostparts.org blog and a message sent out on facebook by Lisa Hananiya, Ms. Shouster’s de facto campaign manager. With regards to the charges of libel, this court has examined each of the statements in contention on the basis of a four-prong test.

First: Whether the statements were made by Noam Shouster or on behalf of her campaign. We find this prong to be met for both the posts made on the Innermostparts.org blog and the facebook message circulated by Lisa Hananiya.

Second: Whether the statements were made about Andrew Brooks, the party seeking redress. The statements all meet this prong as well.

Third: Whether the statements are factually false. The court found that only one of the statements presented to this court met this prong. The April 15th blog post on Innermostparts.org that was factually incorrect stated that Mr. Brooks co-authored with Justin Sulksy the Senate resolution in support of placing more American flags around the Brandeis campus. In fact, only Mr. Sulsky authored this resolution; Mr. Brooks merely voted in favor of it.

Only this statement fulfills the third prong of the test for libel, however it is worth mentioning another statement in the same post that nearly reached the necessary threshold. Stating that Mr. Brooks did “absolutely nothing about almost every key progressive issue like endowment transparency and gender neutral housing (at least, to judge by [his] project reports)” was, at best, misleading. It was prevented from being truly libelous only by the parenthetical phrase affixed to it—“(at least, to judge by [his] project reports).” However, the statement was still somewhat deceptive, as Mr. Brooks’ support for both was proven to this court by his vote for endowment transparency and his backing of Mike Kerns’ gender-neutral housing initiative through the Social Justice Committee. If a vote for the endowment transparency resolution does not constitute support or action, then it is hard to see how Mr. Brooks’ procedurally identical vote in favor of the American flag resolution can be so much more meaningful or important in explaining his time on Senate.

The fourth, and last, prong that must be met in order for a statement to constitute libel is that the statement must be damaging to Mr. Brooks’ reputation in the community. The court believes that the false statement of authorship for the American flag resolution fails to meet this prong. Whether we choose to believe the testimony of Adam Hughes, the blog post’s author, that the wording of the original was merely unclear or his later written statements that he knew of the inaccuracy yet posted it anyway to make a point is ultimately irrelevant. Even were the court to agree that the post was intentionally false—the interpretation most favorable to the complainant—we still do not believe that Mr. Brooks’ reputation in the community was damaged by Mr. Hughes’ blog post. The post was only slightly inaccurate, as Mr. Brooks was one of only two senators to vote in favor of the resolution, denoting strong support for it, if not authorship. In addition, the post was subsequently corrected and Justin Sulsky, who did author the resolution, was elected Senator-at-Large, indicating that mere authorship of the resolution could not have too damaging an effect on Mr. Brooks’ reputation.

Since we find that no instances of libel were committed against Mr. Brooks, the Elections Commission acted correctly in refusing to sanction or disqualify Ms. Shouster.

Therefore, on all counts the members undersigned of the Union Judiciary find for the Elections Commission, and hereby lift the injunction against Noam Shouster. We request that the Secretary certify as official all results from the Second Round of the Spring 2008 Elections and that the President of the Union swear Noam Shouster in as Senator-at-Large at the next regularly convened meeting of the Senate.

Chief Justice Rachel Graham Kagan

Joined by:

Jordan Rothman, Associate Justice

Julia Sferlazzo, Associate Justice

Danielle Shmuely, Associate Justice

Judah Marans, Associate Justice

Concurring Opinion:
The difficulty of proving libel often results in the rejection of the claim. A significant burden of proof is placed on the complainant to demonstrate the existence of each of the required elements of a legally rendered libelous statement. This is true regarding general issues of libel in our legal system, and, more specifically, is true of particular cases of contested elections brought before this court. In the case of Groman v. Brandzel this court affirmed, “the burden of proof lies solely with the plaintiff,” and placed “several strict requirements upon any plaintiff wishing to have us overrule the Union Secretary and his Elections Commissioners by nulling and voiding an election.” Statements that are on the fence between being fairly or unfairly defamatory usually are not regarded by the law as libel, and so we maintain in this case.


There is, however, one statement in question that requires further analysis. The blog published an account of the complainant’s “horrible record(s),” stating that he was:

Doing absolutely nothing about almost every key progressive issue like endowment transparency and gender-neutral housing (at least, to judge by their project reports).

This statement does not qualify as, in the absolute sense, false. The complainant’s project reports make no mention of his involvement in the endowment transparency or gender-neutral housing issues. But the complainant did support endowment transparency and gender-neutral housing, as has been established. Our court opinion acquiesces that this statement is indeed misleading and deceptive. And, it potentially qualifies as falling under the legal category of ‘defamation by implication.’


According to the classic legal text Prosser & Keeton on Torts defamation by implication is when the respondent

(1) juxtaposes a series of facts so as to imply a defamatory connection between them, or (2) creates a defamatory implication by omitting facts, [such that] he may be held responsible for the defamatory implication, unless it qualifies as an opinion, even though the particular facts are correct.   

The statement in question would qualify as defamation by implication by the second definition. Although the complainant’s project reports did not make any mention of the endowment transparency and gender neutral housing issues, by omitting the fact that he had actually supported them as recorded elsewhere, this statement creates the defamatory implication that he in fact did “absolutely nothing about almost every key progressive issue like endowment transparency and gender neutral housing.”


It is more than reasonable to assume that the writer was unaware of the fact that the complainant had actually supported these issues. However, there is evidence that after this statement was published, the blogger found out about the complainant’s support of these issues and nevertheless did not update the statement. This leads to the conclusion that the blogger was more interested in discrediting the complainant for the benefit of his opposition’s campaign than in portraying fully accurate information. 

Notwithstanding, an occurrence of clear-cut libel was not proven during the trial. This statement, and certainly the other allegedly libelous ones, cannot with certainty be established as instances of libel. It must be noted that ‘defamation by implication’ is arguably, relative to other well-established legal principles, a somewhat nebulous concept. Not every legal authority has officially accepted the notion of defamation by implication. As Paul Siegel notes in the law textbook Communication Law in America, “not all states or federal circuits are willing to adjudicate claims of implied libel. Some have held that only explicit falsehoods may be the subject of libel claims.”


In order for this court to overturn the results of an election, there must be a blatant violation of the Constitution, By-Laws, or Candidates’ Rules of Conduct. Merely establishing that the Elections Commission could have acted more fairly does not give this court proper authority to order a re-election. The Union Judiciary and Elections Commission are not meant to be bodies competing on their rulings of what is fair or unfair. In the Groman case we observed that we are not “in any better position than the Elections Commissioners to determine what ‘fair’ is, with respect to elections proceedings.” The complainant spent much time demonstrating that the Chief of Elections acted unfairly and with bias. That has in this case, however, little bearing on our ability to duly order a re-election. The Elections Commission must have explicitly violated its constitutional obligations. In short, it would not be prudent for this court to set a precedent that would so easily allow accusations of libel during elections campaigning to actually be rendered as such, thus granting re-election under Article X, Section 4 of the By-laws. 

This court has long been concerned with the issues that can arise regarding the Elections Commission. Because the make-up of both that body and the Union Judiciary changes, remarks the Mayman v. Commissioners opinion, the responses to contested elections can be quite arbitrary. It recognized that future elections disputes are vulnerable to not being dealt with in a systematic and fair manner. The court then made specific suggestions in its opinion because it recognized that “future elections would be subject to inconsistencies and subjectivity.” The elections cycle can understandably be a trying time for the Elections Commission. With much to oversee, diverse and often subtle issues with which to deal, and many decisions to make, and all in a relatively short span of time, a job taken seriously on the Commission is an admirable undertaking. And as this court stated in Abbet v. Commissioners, “we do not doubt that honest confusion could arise due to the ambiguity of the rules, which do change with each election.” But a mechanism is needed to ensure clear rules, a systematic and equitable way of dealing with elections scenarios, and to encourage more nuanced arrangements meant to deal with involved campaigns.

This court has a history of making suggestions regarding future elections. And in the interest of responsibility, accountability, transparency, and especially fairness, we hereby make the following recommendation. The Senate is encouraged to pass a law requiring the Elections Commission to publish a report after each election cycle listing the actions, or lack thereof, that it took and detailing the reasons why it did so. The requirement to write such reports, and that they will be made public, will naturally call attention to the significance of the Elections Commission’s function and accountability and to its obligation of thoughtful decision-marking. Such reports can also serve as guides to future Commissioners, and will also help to stem the recurring problems manifesting the lack of openness and accessibility that often serve as the basis for many of the aforementioned issues. 

This case brings to the forefront some difficult and inevitable questions regarding the issues of elections campaigning. It can also serve as an opportunity to take measures to ensure even smoother and fairer elections in the future.

Associate Justice Judah Marans
